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RELATIONSHIP BETWEEN HUMAN RIGHTS AND
ENVIRONMENT

Dr. T.S.N. Sastry*

Abstract: From ancient fo modern periods, environment plays & definite role in ihe realizaiion of natural or
Burman mehie  However, the  significanee of jts preservation was realised only four decades back through the
Stockholm conference in 1972 From then onwands, the augmentation of it recognised through 8 number of!
intemational and national fapyl musnces for the realization and promotion of nghts of the human beings across
the world. This paper considering the increasing bond developed between the furisprndential vistas of human
rights and eavironment; bricfly examine the relationship berween the rwo. Further, it addresses the responstbil-
ity of the nation-states through fntermatione! fegal regulations Famed by them through this linksge especially
thit of the Indizn contéxt and suggests remedial mechanisms for ity affective achievement by the humanity as
& product of nature

Key words: Environmental Protection, Human Rights, Millennium Goals.

Introduction: _
No doubt, in the era of massive rapid techng-economical development, environment holds the key 1o the
strecess of man. Nature being the personification of man, it not only teaches how to live, but also enunciates
ihe uses of its exploitation for further progress, The guest for development and exploitation of environment
finally resulted in & number of vicissitudes, which ultimately led man to realize that the benefits achieved by
him are lesser than the baffling harm that has brought in the stitvival of humankind itself. To escape from the
horrendous dangers of future existence, both internationally and nationally anumber of legal regulations are
evalved for the conservation and management of natural resources, These regulations for the survival of
humanity, and to develop an institutional framework 10 tackle problems of poverty and sustainability of
resources, {he intermational community linked the prism of destruction and development through the
principles of international law of human rights
Human Rights being natural rights, they develop an innate responsibility on humanity in their realisation
and promation, These inter relationships between rights and duties led the humankind to recognise the right
o environmenl as a human right through the principles of imemational law! . This paper makes a briel’
attempit 1o study the developmental perspective of international law of environment and the linkage that
has with human rights. [t also discusses the rights and responsibilities of states under international law and
examines it through the Indian perspective o preserve the environment for the future generations through
human rights.

Development of Linkage between Environment and Human Rights
Without envirommental peotection, development cannot sustain, Environmen! supports our life system. It

* Professor & Head, Department of Law , University of Pune, Pune, INDIA.

| The development of internationsl envirommental Jaw traced back from 1902 Canvention for the Prowectian
of Birds Useful o Agnicolture and the Trzaty for the Preservation and Protéetion of Fur seals in 1911 For
discussion o m the development of internationsl Enviranmental Law. sec Linited Nations University. Globail
Change and International Law: A Legal Framework: at hiip dfarchive.umy cdu/unupressiumupbooksiuad fec'
wuSeeld htm#introduection visited on 16, 82011
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includes everything that we rely (o the sustainability of life especintly, air, water, metals. soil, rock, and other
living organisim, [t is important to remember that the state of our environment influenced by our behavior and
that we have the opportunity either to nurtare o mistreat it To tackle the fnimical activities of man towards
nature, regulations of international environmental law have been developed over the years,

The Trail Smelter Arbitration between USand Canada laid the foundations for the development of interna-
tional law of environment®. The judicial principles of the Trall Smelter Award led the acaderucians to
develop a number of principles to sustain environment especially; to fix the responsibility of nation-states
and the individuals for the degradation of enviromment. This in turn led for the development of normative
principles of international law through the Charter of United Nations and the subsequent number of
documents adopted by the UN. However, it was the Stockholm Conference of 1972 laid the main basis for
the aupmentation of intemational environmental as an important branch of International Law®. From
Stockholm to World Conference of World Environment slared in 2012, there are more than 500 international
and regional agreements are by nation-states*

Apart from these treaties and agreements, a number of principles of imternational law. cspecially state
responsibility and the jurisdictional issues developed the compensatory jurisprudence for the sustaimability
of enviromment. However, none of them could provide sufficient strength to halt the degradable activities of
both states and man towards environment due to linkage of economic and political reasons to tackle poverty
and ather perenmial issues of the World® . In order 1o achieve unanimity and to bring a peacclill sustamable
environment. in the contemporary era & number of studies started highlight the subject from the purview of
human rights.

The human right to clean environment is highly controversial® . The exploitation of resources by colanial
masters in most of the developing states dand the explicit recognition of self=determination 1o exploration and
exploitation of natural resources coupled with economic rights by international law brought in a radical

2 The cemtral issue in the Trail Smeker case was pollutson dngmatmg &t the Cominco, Smefter (a1 the tme it was
called the Consolidated Mining snd Smelting Company) ot Trail, British Columbia (Canada} cansing damage to
farmg in Steven’s County, Washington (United States). The wotal distance between the affected farms and the
Smelier was less then 30 kilometers. Unforienately, within this 30 kilometer stretch lies the US/Canndion border
The presence of this border complicated the case significantly and provided the initial impetus (o the unigue
procedural progression of the Trail Smelter dispute, 33, American Journal of International Law, 1939 Matin
Van de Kerkhol The Trail Smelter case Re-examined: Merkourios-International and Eurcpean Emvironmeniul
Law; val 27/73, 2011, pp 68-E3; avaitable at hitp /fwww merkourios. org/index. phpfmj/article/viewFile/34/40,
vigited on 2882011,
! The first principle of the 1971 Siwckholm Declaration declares that: “Man bas the findamental ngihi 1o
freedam, squality amd adequate conditions of [ie, i an enviromment of a quality that permits & Jife of dignity
and well being, and he bears a solemn responsibilily to protect and fmprowve the environment far present and
fture generations,
' Louis Kathleen Camenzuli. The Development of Internationsl Environmental Law ot the Multilsteral
Agreements of Tnternational Agreements’ Conferences of the Parties and its validity. cmsdata.iecn org/down-
loadsicel 10 camenzuli.pdf visited on 02.0%.20] 1
| The Durban Conference held i 2001 in South Afnice with an expectation o receive the global commitment
10 the Kvoto Protocol and ta finalise some of the Cancun Apreements with respect o, “co-operation. on clean
technology™, a5 well 85 “forest protection, adaptation to cimate mmpacts, and fnance - the pramised transfer
of funds fram rich countries’ o paot s onder (o help them proteot forests, adiapt 1o climote impacts. and *preen’
their ccomomies”. However, the suptemnents made by [ndia, china, Greece Cyprus makes it amply clear, the line
of division exist between the Devéloped snd Developimg: states on the emission green house gases and athey
regulations (s still & long way 1o achieve the environmentsl sustsinability in the near future. For details see
hittp-/ e om, ongfappsfnows/story asp T Mews =303 338 Cr=climate rchangedeCrl = retneved gn 1842012, hitp:/
fen wikipediz arg/wiki 2011 _United Natrons_Climate Change Conférence refrieved on 64,2002

Vaesieng Sepulveds etal . Human Rights and Environmeni: Homan Rights Reference Hand Book. University
o Peace Casts Raca 2004 a1 420
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change for the damage caused to environment. However, one exception was recognised in times of war
through Article 53, Protocol | of the Genera Convention, 1949, explicitly stipulated g responsibil ity on the
states to protect environment” .

Though the First and Second Generation of Human Rights { these are the civil, palitical, economic. Social
und Cultural Rights) documents haven't explicitly recognise environment as a human right, it is part and
parcel of these documents through number other rights such as right 1o life, liberty health, socio, economic
and cultural rights. It was the Stockholm Declaration through Principle | brought in the direct relationship
berween: emvironment and human rights, The linkage further expanded by the Brindiland Commission
Report, 1987 that advocated the significance of economic development without depleting the natural
resources or harming the enviromment, This principle became later popular and referred 10 as sustainable
development®

The sustzinable development report has brought 1o the fore the direct relationship that exist between human
rights and environment directly, According to it, all huran beings should be able to achieve their basic needs.
The report also suggested that social equity, economic growth, and environmental maintenance are sinuilia-
neously passible and that each nation is capable of achieving its full economic potential, whilst ai the same
time, enhancing its resource base and the preservation of the eco system is the ultimate duty of humankind
The Earth Summit 1992 further endorsed the relationship of environment and human rights advocited by
the Sustainable development concept. The twenty-seven articles clearly advocated new approach 1o devel-
opment through the realization of human rights. The document of the World Summit popularly referred 1o
as Agenda 21 constitutes as blue print for sustainability of environment through human rights in the 21#
century. Agenda 2] addresses the development of societies and economies by focusing on the conservation
und preservation of envirenment and natural resources on one hand; provide guidelines 1o deal with the
prablems of poverty, hunger, resource consumption and the uplifiment of deterioration of ecosystems. In
the language of human rights. the entire concept advocated by Agenda 21 constitutes as Right to Develop-
ment. Basing on this central issue of development, it imposed an obligation on the Governments 1o ke
steps for the promotion of active and social environmental policies, and protection of all human rights and
fundamental freedoms based on democratic and institutional participation'

It is obvious that to eradicate the social and economic canses of the people, especially poverly that has a
potential nexus in the degradation of environment could promote the right to development as advocatied by
the LIN. Further, the abuse of tumman rights for obvious reasons!! worsened the situation of the world in the
degradation of environment and led 1o 2 number of ccological imbalances, Taking into consideration of the
degradabie |egal standards and practices adopted by the comity of nations in the promotion of protection
and realisation of environmental standards vis-3-vis human rights, the UN called a World Conférence to
review the concept of sustainable developmeni concept of Agenda 21. An examination of the practices ind
legal policies of the states, clearly highlight the linkage between development and environment had 3
mispatch, Accordingly, w achieve better results, 1o provide ecologival balance. the concepts of globalization

TAn- 55 Care shall be taken in warfare 10 protect the natural environment against widespread, Jong-terns aed
severe damage This protection include a probibimon of the use of methods or means of warfare swhich are
intended or may be expected to cause such damage 1o the natural environment and theteby th projudice 10 the
health or survival of the population

* e Compnen Fotire, Report.of the World Commission on Environment and Development, World Cominns-
sion on Environment and Development, 1987 Published as Annex to Ceneral Assemnbily Resolition Soa2uss
Development and Intermational Co-operation: Environment August 2. 1987

" Accarding (o Burndtland sustainable development is * development that motts the nesds of the Presem
withoul compromizing the ability of fuure generations 1o meet their own needs * G 1| Bunled O o
future {edi Oxford Umiversity Press: 1987 at § |

MM Earth Summit Agenda 21, Department of Public Information, [N, 1957

""¥.K Sabharwal! Human Rights And Environment; lectiare deliversd ai the Natlodl | aw Solael of Sadis
University, wisited gn | 022000 hip:iswow nisentow.orgenvimmmentinb-probec o it s S gad -

the-cnviranment/
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sl gond governance are linked with the aspect of sustainable develppment. This paved the way further, 1o
gevelop third generation of rights, otherwise referred to a5 group rights. Among the various rights, poliuter
pass prnciple to halt the denuding of environment at the cost of tackling poverty, economic und social
problems™ emerged as the basic right of states. Apart from the above. the significant outeome of the
conferende on the one hand, recognised the night to development of nution- states as a basic human right, and
un the other hand, imposed s responsibility on the nation-states to maonitor the concept good govemance
ihrough the participation of puhlic private partnerships withoutany major damage 1o right to sustainability"!
Apart from these issucs, 2 number of other principles are developed over the years by states parlies 0
achieve the concept of sustainable development through the realisation of environmental protection at
various levels including that of responsibility of the states under intemational law 1o take steps for the
custenance of “ environment and human rights

Linkage in Human rights Documents :

The aftermath results of Sccond World War, led the internitional community to assume the cornmitment to
achieve the ideals of peace and security, through the realisation of human rights. Though environmental
development is explicitly found afler two decades of the adoption of Universal Declaration of Human
Rights, innately it is interwoven in every instrument of human rights. This is becasue, environment and
human rights transcends boundaries and is of critical importance for the human realtions across the frontiners
tn achieve the basic aspect of *one world' concept of international law'" .

Until recent times, none of the documents on human rights explictly recognised envrionment as a part of
human rights. However, it constitutes as Economic, Secial, Cultural, Ciwil and Political right through the
language of various human rights instruments as part and parcel of right to 1ife, liberty, cconomic, social and
cultura! rights as a part of the inherent right of dignity of individual from the adoption of UDHR in 1944,
In recent fimes. the African Charter on Human and Peoples® Rights, 1981 proclaims environmental rights
It protects both the right of peoples to the ‘best attainable standard of health**  and their right to *a general
satisfactory environment favourable to their development™ . The African Commission on Human and
Peaple Rights in the Ogonifand case, interpreting Article 24, held that the Charter imposes an obligation on
the States to take reasonable measures, to prevent pollution and ecological degradation, to promote conser-
vation, and to secure ecologically sustainable develo piment and nse of natural resources’ . The San Salvador
Additional Protocol of the Intern American Convention on Human Rights{1994), recogmised the signifi-
cance oF environment as & substantial human right. 1t guaraniees “the right to live in a healthy environtaent
and to have access to basic public services”. and imposes a duty on the states to *promote the protection.
preservation and improvement of the environment™" " Art 37 of the European Linion's Charter of Funda-
menital Rights provides that' a high level of environmental protection and the improvement of the quality of
iHe environment must be imegrated with the polices of the Union and to ensure their implementation in
accordance with the Principles of sustainable development™.*

The LM recognised the significance of the realisation of environment as  basic tool for the development of
humankind through the Convention on the Rights of Children. Art. 24 (2) () imposcs obligations on the
states parties and all the constituent units of society, to take steps (0 promote through education, ...

2 1IN Doc. A'CONE. 199/PC/, 2002
' Thid Annex T, 40-42
i Edith Brows Lewis: lnvoking State Regponsibility m the Twenty-First Century, The Amencan Jouma] of
International Law, (ATIL) Vol 762002, 798-816
¢ Michael | Kane: Promoting Political Rights o Protect the Environment, The Yale Joumal of International
L, vol. 1B, No .1, 1993, J89-90
% Articie 16
T Article 24
W | 5.4 Ebcku, The right to # sarisfactory environment snd the African Commission, Affcad Aumen Rights
Law Jouwmnsd, vol 3. 2003, 163
* Article. 1]
DIEC 20MWNe 364701
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environmental sanitation and prevention of accidents™ ' The Final Report of the Special Rapporteur on
Prevention of Discrimination and Protection of Minonties™ listed 15 rights dealing with the significance of
environment as a quality paremeter for the harmonization of the rights of minorities and to prevent the
discriminations.
In 1994, the UN special Rapporteur. Mrs. Fatma Zohra Ksentini, recognised the significance of night to
information is the basic right that states parties need 1o recognise and implement in the realisation of
eftvironment and human rights® . Apart from the few provisions discussed above. a number of other
international and regional organisations and judicial decisions clearly advocated the linkage and the signifi-
cance that emvironment has in the realisation of human rights™,
Goal 7 of the Millennium Development Goals of the 1N recognised the significance of environmental
sustainability and directed the stales parties to frame policy formulations te reduce caonsiderably the
degradation of human environment and the prevention of pollution™,
Indian Scenario:
The constitution of India even hefore the declaration of the International agreements on human nghts
recognised under Article 48-A as a difective principle imposed obligation on the state “to protect and
improve the environment and to safeguard the forests and wild life of the coumiry . This objective might led
farmer Prime Minister; Mrs. Indira Gandhi, to voice for international concern for the protection and
preservation of environment, which ultimately resulted in the Stockholm conference, 1972, Among the
various legislative enactments, the Environmental Protection Act. 1986 constitutes as a milestone in the
deveiopment of a legal relationship between human rights and environment in India
However, Art 48-A is not an enforceable right; the Indian courts gave a vigorous interpretation o it in the
promotion of human rights (fundamental rights). In Virendra Gaur's Case, the Supreme Court held that: =
Article 21 protects the right to life as a fundamental right. Enjoyment of life and its attaimneat meluding their
right to live with human dignity encompasses within its ambit the protection and preservation of environmers,
ecological bafance free from polfution of air and water, sanitation, without which {ife cannot be enjoyed. Any
conmcts or actions would cause environmental polfution. Environmental, ecological, air, water poilfution etc.,
should be regarded as amount to violation af Article 21, There, hygienic environment is an integral faceraf
right 1o healthy life and it would be impossible to live with human dignity without & human and healthy
environment™ .
The fiberal interpretation of the significance of environment in the realisation of human rights by the Indian
judiciary largely not only augmented the socio, economic, justice philosophy of the preamble. but siso
expanded the contours of fundamental rights. This has led for the recognition of right 1o shelter?”, Right 1o
Food™, Rights of Refugees™, Ban on Smoking in Public Arca™, Rights of Slum Dwellers' , Right to Safe
Drinking Water” , prevention of air and noise pollution and a substantial issues in protecting the ecological

N onvention on the Rishts of the Child, 1989, UNGA Resolution 4425 20 November | 989

2 1IN, Doc. E/CN4/Sub 2 1994/% (1994} Some of them arc nght to freedom from pollution. Right 1o environ-
mental degradlation, activities which threaten life, health or Tivelihood, Right to prosection and preservation of
sir, soil, water, flora and Fauna; Right to healthy food and water, Right 3 safe and healthy working environment
N Doc. EACN ASub 2199409, July 6,1994.

 See Alan Boyle,Human Rights and the Environment: A Reassessment, Fordham Environmental Law Review,
Vol. 18,3008 471-311;

W hirpedwww, unmillenniumproject. org/goalsfindex him

M Virendra CGianr v, State of Harvana, 1995 (1) 5CC 577

# PG, Gupta v State of Gujarat, 1995 Supp. (2) SCC 182

= PUCL v, Union of India, 2000 (5) SCALE

# NHRC v State of Aronachal Pradesh, 1996 (11 8CC 742

W Wiurli Deorn v, Union of Indis AIR 2002 SC 40

% Olga Telhis v Bombay Municipal Corporation , AR 1086, 5C 280

9 AP Pollwion Control Borrd v. M.V Naide, AR 1999 8C £12
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|mbalances of environment in the realisation of human rights > The Incian courts are far ahead in adopting
the international mandate of promotion and profection of environment in the realisation of especially,
economic. social and cultural rights of the citizens than their counter parts in other countries. In their quest
for the promotion of these rights. they recognised the relationship between human rights and environment
as a part of right to life and liberty which is on par with the that of the Right to development conccpl.
Viowever, the issues of poverty, lack of education, illiteracy and population, selfish motives of cenain
corporate houses CaUSE COTHCE for ecological imbalances many a fimes in the country. These issues need (o
be tackled by the state with utmost seriousness and sincerity than partisan attituce in-order to achieve the
objectives of the cunstitution especially, that ol the cconomic, social and cultural justice,

Concluding Observations:

It is clear from the above brief discussion. the N and the international community provided a great scope
for the linkage of environment and human rights for their realisation. However, in the absence of explicit
recognition of environment through the legal instruments of human rights in the international level, to what
extent legal policies could help to achieve environmental sustainability through the realisation or litigation of
human rights. As rightly, observed by the OHCHR 2009 report on hurnan rights and climate change, 1o what
extent climate change has obvious implications for the enjoyment of human rights? To whiat extent human
rights litigation would promote environmental concems through the precautionary measurcs based on risk
assessments, until and unless such dangers effect on the enjoyment of human rights of individuals™ .
Some of these issues need political concem of nation-staics both internaticnally, regionally and nationally
provide measures 1o address for the concems of human environmeni. International law and the intemational
institutions have done their best 10 give greater environmental concern in the realisation of human rights. To
achieve a decent satisfactory environment, it is the duty of states to provide developmental activitics giving
much importance 1o the concept of sustainable development and to evelve policy farmulations by involving
the humankind of the world at every stage of realisation, protection and promotion of human rights and
environment. Further, to achieve these, nation-states need to augment the LN and the ints rnational organs
with necessary resources, and inlegrate the international policy formulations into the municipal sphere with
all the seriqusness™

Further. as stated above, the linkage between, poverty, development and preservation of human environ-
imerit and the realisation of human rights are intricate issues siurrounded with economic, social, cultural and
political equations. The best way is o educate the masses of the world, highlighting the positive and
pegative factors associated with environment and the realisation of human rights. This alone wuould pave the
way for the sustainability of environment and the realisation of right to development without hempering the
further degradation 1o ecological imbalanee.

As rightly paanted out by Mustala Tolba, former Director General of the United Natioms Environmental
Programme, “Wedo ot Jnherit the carth from our ancestors; we bomow if from our fifure generations; it is our
duy o hapd it aver as beanrifil as possible; ifnot the way we recerved from our forefathers, ™

it i the primary duty of humankind and the nation-states to evolve palicy form uiations 1o adopt strategies
1o achieve the concept of sustainable -development &s the key 1o achieve environmental standards than
looking tor further legal regulations or hamessing Yo bridge the gap between the developed and developing
clates. Sustainable development is being the key aspect 1o achieve all round development. such as need to
be guarantecd and achieved as a human right of mankind. Let ushope that the all nations will come forward,
especially the developed stutes to reduce their green gas Smissions, and 1ake steps to create a environment
friendly globe to protect the present and future gencrations: from the imminent threat to life on the earth
through global wiarming. Letus hope that the progressive vIEWws initiated in the 1972 Stockholm conference.

i Lee for ihe Indian cases Sukanta K. Nanda Environmental Law, 2006 Central Law Publications Allahabad,
= fammp wwowl ohohror gfcn_n;iish.-issuc.-..-‘::llma:ﬂhangc.-':ﬂd:x.him yisiied on 59.2011
Phms Swnddart 1edt A Pocket Linkle 1o Sustainable (iovermance. Commonwealth Secretariat, 2001, 81
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fing and followed by the Rio World conferences, the fornheoming June 2012 World Summit would succeeded in

y receiving & posifive commitment by the states to enhance the quality of on Environment as basic humsan
- right of mankind. It is such assurance alonie could enhance the responsibility of the states both nationally
e and internationally to take positive steps in preserving environment than fighting for their supremacy for
destruction. This alone will ensure mankind to achieve freodoam, equality, and adequate conditions of life and
1o realize other human rights that are guaranteed by the comity of nations,




